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Hanes Miller and George Barclay Mer— 
cant in Lanerk, her Huſband, Jabel, Jean, and Janet 
Aikmans, Daughters, and only Children procreate betwixt 
the deceaſed Andrew Aiman Surgeon in Biggar, and the 
alſo deceaſed Margaret Millar his Spouſe, and Andrew 
Forreſt, Merchant in Edinburgh, Huſband to the ſaid Jean 
Aikman ICON = 
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PETITION of Mary Drzck/on, Relict 'of thę deceaſed 

George Muirhead of Whitecafile, now Wit&to Wiz No- 
ble Miniſter of the Goſpel at Libertoun, and of him for 
his intereſt. 


FF "HE lands called Par/on's lande, whereof the greateſt 
and moſt valuable part conſiſts of burgage-acres, 
immediately adjacent to the burgh of Biggar, were 

in ancient times part of the patrimony of the parſon of Big- 


gar, and were thereafter feued out to be holden of the par- 
ſon for a certain rent or feu- duty. 


And, to go no further back than the 1655, it appears, that 
Mr Alexander Livingſton, parſon of Biggar, qua ſuperior of 
ſaid lands, with conſent of the Earl of Wigton as. patron 
of the church of Biggar, granted a charter of theſe lands 
to Mr John Muirhead Advocate, his heirs and aſſignies what- 


ever, 


A 


1 


ever, to be holden of him the parſon and his ſucceſſors in 
office, for payment of the feu- duty therein mentioned; and 
that Mr John was thereupon infeft. 
Theſe lands of Parſon lands made but a ſmall part of Mr 
John Muirhead's eſtate ; he was, at the ſame time, proprie- 
tor of the lands of Whitecaſtle, in the pariſh of Libberton, 
of the lands of Baitlaws, in the parith of Quathquhan, and 
four oxgates of Hill-end, in the pariſh of Biggar. The pe- 
titioner is now in poſſeſſion of all theſe, upon the title of the 
general diſpoſition to be hereafter mentioned, which ſhe ob- 
tained from. the late George Muirhead of Parſon lands, her 
huſband, excepting the lands of Baitlaws, which ſhe has 
lately ſold for about 18,000 merks, to clear the debts; the 
other lands which ſhe retains yielding about 200 /. Sterling 
of yearly rent. 

Mr John Muirhead died about the year 1711, and was 
ſucceeded: by the now deceaſed George Muirhead his grand- 
ſon and apparent heir; and as part of the other lands held 
of the Earl of Wigton, he was prevailed upon to accept of 

a precept of Clare conflat from the Earl, for infefting him in 
theſe lands of Parſon's lands, as heir to his grandfather, 
upon a falſe or erroneous averment, That ſaid lands, former- 
ly holden of the parſon of Biggar, did now hold of ſaid Earl 
as patron of ſaid College-church, and his ſucceſſors, m feu-farm 

zd May and heritage, for ever; and of this date the ſaid George Muir- 
1711* head was infeft upon the aforeſaid precept. 

The ſaid George Muirhead intermarried for the ſecond 

time with the petitioner Mary Dickſon, and by the mar- 
Tiage-contract ſhe was provided to a free yearly annuity. of 
1800 merks. But, not ſatisfied with this, as there happen- 
ed to be no iſſue of this marriage, and as ſhe had got great- 
ly the aſcendant over her huſband, which is eaſily account- 
ed for from the inequality of their ages, and his known fa- 
cility ; ſhe elicited, from time to time, ſeveral deeds, all in 
her own favour, whereby the whole eſtate, heritable and 


moveable, 


8 4 
moveable, which then did, or ſhould pertain to him at his 
death, was gratuitouſly diſponed to her, in excluſion of all 
his blood- relations; and ſuch, in particular, was the tenor 
of the laſt diſpoſition elicited from him, 19th January 1748. 

By George Muirhead's death the ſucceſſion to this whole 

eſtate, did of right belong to Margaret and Katharine Muir- 
heads, the grand-daughters of Mr John Muirhead, and 
ſiſters of George Muirhead ; but as hitherto they had no 
acceſs to know, nor indeed any title to inquire how, or in 
what manner he had made up his titles, and knew nothing 
of the deeds elicited by the petitioner; theſe ladies, in whoſe 
place the reſpondents now ſtand, did, recently after Mr 
George Muirhead's death, make application to this petitioner, 
to know what titles he had eſtabliſhed, or what deed he 
had executed; and it is certain fact, of which if neceſſary 
the cleareſt proof can be brought, that ſhe made repeated 
appointments, time after time, with them and their doers, to 
give the inſpection demanded ; but which the always broke 
upon ſome frivolous pretence, ſuch as her expecting her 
brother Mr David Dickſon to be preſent. 

Theſe ladies entertained no ſuſpicion at the time, that any 
thing unfair was intended by theſe off · puts; and the reſpond- 
ents are unwilling to believe, that it was with any view to 
the advantage that is now endeavoured to be taken, viz. 
the outrunning of the forty years from the period of Mr 
George Muirhead's infeftment in the 1711, however evident 
it now is, that, had theſe ladies got inſpection of the papers 
when required, and as ſhe promiſed, they muſt have had it 
in their power to have delivered themſelves of this danger 
by the bare executing of a ſummons. 

Such being the nature of the petitioner's right, and ſuch 
the means by which ſhe was put in condition to avail her- 
ſelf of the plea of the poſitive preſcription, in ſupport of 
one of the moſt irrational deeds that ever was granted, your 


Lordſhips 
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Lordſhips will not be diſpoſed to beſtow upon it one degree 
of favour beyond what the law neceſſarily requires. 

George Muirhead died upon the 2d of February 1751, 
without revoking this moſt irrational deed; which therefore 
muſt ſtand good as to the whole other ſubjects thereby diſpo- 
ned, and ſoon operated the effect principally intended, viz. 
that of procuring the petitioner another huſband, Reverend 
in paſſeſſion, but not ſo Reverend in years as her former 
hutband. ; 3 

But, as to this parcel called the Par/on-/ands of the par- 
ſonage of Biggar, the heirs of line being adviſed, that the 
title which George Muirhead had eſtabliſhed to theſe by the 
aforeſaid precept of Clare and infeftment, from the Earl of 
Wigton, was erroneous and void; and therefore that, quoad 
theſe, George Muirhead died in a ſtate of apparency, and 
could not gratuitouſly diſpone the ſame to this petitioner ; 
they brought a challenge accordingly. | 

It was pleaded by way of defence, That as by the ſtatutes 
1567 and 1592, lay-patrons were authoriſed to diſpoſe of 
their provoſtries, Oc. for the education of burſers in col- 
leges; and that by the ſtatute 1661, the patrons of theſe 
provoſtries, c. were conſtituted ſuperiors to the vaſſals of 
theſe, whereby the Earl of Wigton, as patron of the church 
of Biggar, became fuperior of thoſe lands which held of 
the parſon, and conſequently was intitled, proprio jure, to 
grant the foreſaid precept and infeftment; and that a pro- 
per title being thereby eſtabliſhed in the perſon of George 
Muirhead, his diſpoſition was not liable to challenge on 
that account.—-24ly, That ſuppoſing the precept and in- 
feftment to have been originally erroneous, as it had ſtood 
unquarrelled for the ſpace of forty years, and had been the 
title of poſſeſſion all that time, the right was eſtabliſhed by 
the poſitive preſcription; and that tho' George Muirhead 
himſelf, the perſon infeft, died ſome weeks within the forty 
years, computing from the 3d of May 1711, the date of the 

infeftment, 
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infeftment, the defenders poſſeſſion, under the aforeſaid diſ- 
poſition in her favours, before that the ſummons of re- 
duction at the purſuers inſtance was executed, muſt be a- 
vailable to compleat the poſitive preſcription ; and, after va- 
rious proceedings unneceſſary now to be ſtated, the debate 
upon theſe points being taken to report, your Lord{hips of 


this date, pronounced the following interlocutor. © On re- 6th Ang. 
„ port of Lord Elliock, the Lords find, That the lands in TIS: 


% queſtion held of the parſon of Biggar qua parſon; and 
that the precept taken, and the title made up, by George 
„ Muirhead in the year 1711, was erroneous and void, re- 
„ pel the defence of preſcription, and decern.“ 

The firſt branch of this interlocutor is acquieſced in; but 
the other branch thereof, repelling the defence of preſcription, 
is brought under review by the petitioners, now to be an- 
{wered. 

And as an introduction to the argument upon that point, 
the petitioner ſets out with an averment in point of fact. 
1/7, That“ George Muirhead died in the natural poſleſhon 
of theſe lands, which confiſt but of a few acres, the ex- 
tent of which cannot. poſſibly be aſcertained, and that 
* ſhe the petitioner continued the poſſeſſion after his 
death, upon the title of the foreſaid diſpoſition. 240), 
* That upon ſuppoſition of her being proprietor, ſhe has 
paid of her huſband's debts to an amount excceding 
* the value of theſe lands.” 

What the petitioner intends by the alledged impoſſibility 
of aſcertaining the extent of theſe, is to the reſpondents in- 
comprehenſible. That is the proper buſineſs of the reſpon- 
dents. It would be a very idle diſpute indeed, if the ſub- 
Ject itſelf, about which the ſtruggle is made, could not be 
known. Whether it conſiſts of a greater or leſſer number 
of acres, is not material to the iſſue, further than what re- 
ſpects the article of poſſeſſion, in order to compleat the 
poſitive preſcription; and in that view only the reſpon- 

B | dents 
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dents aver and ſay, and which, if neceſſary, they will prove, 
that excepting ſome ſmall parcels of theſe lands, immedi- 
ately adjacent to the houſe of Parſonlands, which were in 
George Muirhead's natural poſſeſſion at the time of his 
death, the moſt valuable part of theſe lands, conſiſting of 
the cott-acres, adjacent to the town of Biggar, and ſome 
other parcels lying at a greater diſtance, were let for rent, 
and in poſſeſſion of the tenants. And conſequently, that 
as George Muirhead died upon the 2d of February 1751, 
this petitioner neither had not could have any poſſeſſion 
of thoſe parts of the lands ſet in tenantry before the exe- 
cution of the purſuers ſummons, upon the 27th day of 
June thereafter; when, by the moſt rigorous computation, 
the forty years from George Muirhead's infeftment, 3d 
May 1711, were juſt expired ; and your Lordſhips have 
heard by what unfair means theſe few days were gained. 
ay poſſeſſion that the petitioner can pretend to have 
had from her huſband's death till the executing of the ſum- 
mons, was no other than what from decency, et ex comtate, 
is generally allowed to widows, where their huſbands die 
between terms, viz. of continuing their reſidence in the 
manſion-houſe, wherein their huſband died, and of the 
grounds in his natural poſſeſſion whereon he had his 
{ſtock of cattle. No poſitive act is ſo much as alledged of 
her aſſuming poſſeſſion even of the lands about the houſe, 
prior to the execution of the ſummons, far leſs of the other 
lands ſet out to tenants. No infeftment was taken upon 
the diſpoſition, nor was any intimation made thereof. The 
rents payable by the tenants at the Whitſunday following, 
were for the laſt half of crop 1750, and thereby fell un- 
der George Muirhead's executry ; and ſuppoſing them to 
have been due for the firſt half of crop 1751, no payment 
had been made of theſe when the ſummons was execu- 
ted; ſo that whatever pretence the petitioner may have of 
2 quaſi „ of the lands in George Muirhead's Nor 
_ tura 
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tural poſſeſſion ; yet, as to the moſt valuable part of theſe 
lands ſet in tenantry, ſhe neither had nor could have any 
poſſeſſion before executing the ſummons. The law, preſump- 
tione juris, continues the predeceſſor's poſſeſſion in the per- 
ſon of the apparent heir. The tenants poſſeſſion was there- 
fore the poſſeſſion of the apparent heir; ſo that the petition- 
er's imaginary poſſeſſion, as upon the title of the diſpo- 
ſition in her favours, without any ouvert act or deed of 
her's to that purpoſe, can never be conjoined with George 
Muirhead's poſſeſſion, to compleat the preſcription, there- 
by to cut out the right of that heir to whom the law transfers 
the legal poſſeſſion; and if this principle is juſt, 'it removes 
at once the very foundation of the petitioner's plea of po- 
ſitive preſcription, by the conjunction of her ſuppoſed mo- 
mentary poſſeſſion with that of George Muirhead's own. 
But in anſwer more. particularly to this plea of poſitive 
preſcription, the reſpondents beg leave to obſerve, That, as 
it is a creature of the law, introduced and eſtabliſhed by the 


N ſtatute 1617, a diſtinction is thereby made between the 
title of ſingular ſucceſſors and heirs, whereby, as there can 
be no preſcription without a proper title, the title required 


in ſingular ſucceſſors is a charter of the lands, with inſtru- 
ment of ſeiſine following thereon, cloathed with forty years 
= peaccable and uninterrupted poſſeſſion: Whereas, in the 
AF caſe of heirs, the ſtatute reſts ſatisfied with inſtrument of 
f ſeiſine, one or more, continued and ſtanding together for 
the like ſpace of forty years, proceeding upon retours or 
precepts of Clare conſtat. 
The petitioner contends, That her caſe falls under the firſt 
alternative; for that a precept of Clare is in reality a grant 
A of the lands by the ſuperior, and, quoad the title of preſcrip- 
tion, equal to an original charter. That as this. precept, if 
granted by che true ſuperior, would have been an unexcep- 
tionable good title, any defect of power in Lord Wigton to 
grant that precept is ſupplied by the poſitive preſcription. 
The 
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The reſpondents can by no means ſubſcribe to this doc- 
trine. They are adviſed, That, as the ſtatute juſtly diſtin- 
guiſhes betwixt ſingular ſucceſſors and heirs ; and, with re- 
ſpect to the firſt of theſe, requires a charter, under which, 
the reſpondents ſhall admit, is comprehended every diſpoſi- 
tion dor grant of property upon which infeftment could 
follow, ſuch as a diſpoſition containing precept of infeft- 
ment, tho' without a charter; fo, in the other, it requires 
connected ſeifines, proceeding upon precepts of Clare or re- 
tours. | Sh 
And altho' the ſtatute, in this laſt branch, reſts ſatis field 
with the ſeiſines themſelves, proceeding upon precepts of Ml 
Clare or retours, without requiring production of the pre- 
cepts of Clare or retours themſelves, from a reaſonable pre- 
ſumption, in the caſe of heirs continuing their predeceſſors 
poſſeſſion, that where the ſeiſines bear to proceed upon 
precepts and retours, ſuch did truly exiſt, and were the 
j warrants of the ſeiſine; it will by no means follow, that 
the production of a precept of Clare or retour is equal to a 
charter, ſo as to take the caſe from under the fecond, and 
bring it within the firſt branch of the ſtatute. If the law, 
in the caſe of theirs, relies upon continued ſeiſines, bearing 
ro proceed upon precepts of Clare and retours ſtanding 
unquarrelled for ſo many years as the title of poſſeſſion, is 
preſumptive legal evidence that theſe ſeiſines had a proper 
warrant, and therefore diſpenſes with the production of 
theſe ; it ſeems incongruous to argue that the precept of 
Clare or retour, which can only apply to the caſe of heirs, 
{hould be equivalent to a charter required by the firſt branch 
of the ſtatute, in the caſe of ſingular ſucceſlors, any more 
than that the charter required by the ſtatute, as the title of 
ſingular ſucceſſors, ſhould be transferred to the caſe of heirs 
in the ſecond branch. 
If this principle 1s juſt, the petitioner does not properly 
qualify her defence upon the poſitive preſcription. —George 
Muirhead 
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Muirhead was no lingular ſucceſſor.— He ſucceeded qua heir. 
che produces no charter or other original right in his per- 
ſon equivalent thereto, as required in the caſe of ſingular 
ſucceſſors: And conſidering him as an heir, the does not 
produce connected infeftments, proceeding upon precepts of 
Clare or retours, for the ſpace of forty years. A precept of 
Clare contains no grant of the lands. It imports no more 
but an authority from the ſuperior to introduce the heir into 
the actual poſſeſſion of his ſuppoſed predeceſſor. Precepts of 
Clare and retours are in this reſpect held to be equivalent; 
ſeiſines proceeding upon theſe, continued and ſtanding to- 
gether for the ſpace of forty years unquarrelled, are, in the 
caſe of heirs, equivalent to charters and infeftments in the 
caſe of ſingular ſucceſſors: So that the titles required by the 
one cannot be transferred to the otlier. 

And as a conſequence of this, the reſpondents humbly 
contend, That, as the forty years were not elapſed during 
the lifetime of George Muirhead, as there was no renewal 
of the infeftment in the perſon of any other heir, the peti- 
tioner's ſuppoſed poſſeſſion after her huſband's death, efto 
it had been of the whole lands, and aſcribable to the diſpo- 
fition in her favours, cannot conjoin with her huſband's 
poſſeſſion to give her the benefit of a poſitive preſcription : 
There is no authority for a conjunction of this kind in the 
words of the ſtatute, in the caſe of heirs, which requires 
connected ſeiſines, proceeding upon precepts of Clare or re- 
tours; and therefore ſingular titles, not-compleated by infeft- 
ment, cannot be conjoined with ſeiſines upon precepts of 
Clare and retours, in order to found the poſitive preſcription 
allowed of in the caſe of heirs. 

But allowing, for argument's ſake, that the precept of 
Clare and infeftment 1711, ſhould be held a good title of 
preſcription in this caſe, and that the ſame had been cloath- 
ed with forty years poſſeſſion, both which propoſitions the 
reſpondents have taken the liberty to conteſt: And further, 

( ſuppoſing, 
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ſappoſing, that, in competition with third parties, theſe 
might be ſufficient to found the petitioner in the plea of po- 
ſitive preſcription, they can by no means agree that they 
are termini habiles for a plea of this kind, in a queſtion 
with the reſpondents, the heirs of line. 

George Muirhead had a double title to the poſſeſſion of 
theſe lands. He was heir of line, and heir of proviſion by 
the laſt inveſtiture 1655; which, independent of any grant 
from the ſuperior, was a proper and legal title of poſſeſſion; 
and therefore, tho' he accepted of the erroneous precept from 
the Earl of Wigtoun, as ſuppoſing him to be the right ſu- 
perior, his poſſeſſion can with no juſtice be aſcribed to that 
title, now finally adjudged to be erroneous and void, whilſt 
he had at the ſame time a proper and legal title in his per- 
jon. Where two titles veſt in one and the ſame perſon, it 
both are legal titles, the law will aſcribe the poſſeſſion to 


both, and preſcription will not operate for the one in preju- 


dice of the other. But where one title 1s proper, and the 


other improper, law, juſtice, and common ſenſe mult aſcribe 


the poſſeſſion to the proper title; and tho', in a queſtion with 
third parties, poſſeſſion under either of theſe may be avail- 
able to ſupport the right; yet, with regard to the party him- 
ſelf and his heirs, the poſleſhon muſt be imputed to that 
title which gave the proper right. 

No man can by poſſeſſion preſcribe againſt himſelf or his 
right heirs, more than his right hand can preſcribe againſt 
bis left. It is implied in the very idea of preſcription, that 


ſome right is to be thereby acquired, and that there ſhould 


be ſome perſon againſt whom that preſcription is to run, 
whoſe right 1s to be thereby cut off, and who muſt be in- 
titled to interrupt the ſame. Both parties, reſpondents as 
well as petitioners, are agreed, that this eſtate was the un- 
doubted property of George Muirhead ; he could therefore 


acquire no better or broader right by preſcription than he 


had before, or was originally inherent in him. His 


apparency 
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apparency qua heir of the former inveſtiture was a legal title 
of poſſeſſion; but he made up his titles erroneouſly, and 
that erroneous title made no alteration in the deſtination of 
heirs; and as he could not by that poſſeſſion preſcribe agar. 
himſelf, as little could a preſcription be thereby eſtablithed 
againſt his right hears ; while both titles centred in him, the 
poſſeſſion could not benefit the one in prejudice of the other; 
and where the one title was proper, and the other improper, 
the law muſt conſider the poſſeſſion as held under the pro- 
per title, | 

The doctrine eſtabliſhed by the deciſion, in the caſe 
of Mackerſton, and ſome other later caſes, is no infringe- 
ment of this general rule. In all theſe caſes, tho' both rights 
centred in the ſame perſon, there was a manifeſt benefit and 
advantage to be acquired under the one title in preference 
to the other. The fetters of an entail were to be knocked 
off; a fee-ſimple was to be acquired, inſtead of a tailzicd 
eſtate ; and therefore the law might juſtly aſcribe the poſſeſ- 
ſion to the preferable right; tho', even in theſe caſes, the 
point was held extremely doubtful. The principle was car- 
ried as far as it could poſſibly be ſtretched; and it is belie- 
ved your Lordſhips will not be diſpoſed to carry it further. 
But to extend this to the caſe in hand, where nothing was 
to be acquired under the one title more than the other, and 
where there was no perſon againſt whom that preſcription could 
be ſaid to be running, or whoſe right could be cut off, and 
conſequently no perſon to interrupt, ſeems, with all due 
ſubmiſſion, a very extraordinary doctrine. 

The petitioner admits, that the preſcription could not run 
againſt the heirs of George Muirhead, while he himſelf was 
poſſeſſing in fee-ſimple, when both the former inveſtitures 
and the erroneous precept carried the eſtate to the heirs of 
line: But ſhe is pleaſed to ſay, that as the ſame perſon was 
both heir of line to George Muirhead himſelf, and heir of 
the inveſtiture to John Muirhead the father, the preſcripti- 
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on might run for them in the one character, tho' againtt 
them in the other. This is very ingenious, but to the re- 
ſpondents quite incomprehenſible. Something might have 
been ſaid, had the one title been more beneficial than the 
other, or the writs deviſed to different heirs. But where both” | 
were the ſame, the one right no better than the other, the 2 
one title proper, the other improper, it ſounds oddly, that 
the improper title ſhould be eſtabliſhed by preſcription, and 
the proper title cut off; and ſo this point was expreſsly 
judged in two very noted caſes, the one reſpecting the ſuc- | 

ceſſion to the eſtate of Dundonald, 26th January 1726, the 
other more recent, Smith contra Gray. ow” 

The firſt of theſe is to be found in the collection of re- 
markable deciſions from the 1716 to 1728, to which the re- 
{pondents will beg liberty to refer. But the other is fo di- i 
realy in point, and was ſo ſolemnly decided, that the re- 
ſpondents will be forgiven to be more particular in ſtating ü 
the ſame. = 

James Carbarns, by charter from the crown in 1669, 
ſtood infeft in certain acres of the kirk-lands of Cambuſ- x 
lang, deviſed to him, his heirs, and aſſignies whatever; and, 
by deed of ſettlement in 1671, became bound and obliged Mm 
to infeft his eldeſt ſon Thomas, and the heirs of his body; MR 
whom failing, his ſecond ſon James, and the heirs of his 
body; whom failing, the other heirs to be procreated of his 
own body ; whom failing, the bairns and heirs to be pro- 
created of the body of Anna Johnſton then his ſpouſe, of any 
after- marriage; and it contained precept of ſeiſin; but no 
actual infeftment was thereupon taken. 

In 1692, Thomas the eldeſt fon, who was heir under both 
deeds, viz. that of the inveſtiture 1669, and that of the 
deed of ſettlement 1671, neglecting the laſt of theſe, which 
he was undoubtedly at liberty to have repudiated, or to have 
altered the fame next day, compleated his title by ſpecial 
ſervice as heir to his father; and being thereupon infeft, 

continued 
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continued to poſſeſs till 1702, when, dying without iſſue, 
he was ſucceeded by his brother James, who, in hike manner, 
completed his title by ſpecial ſervice and infeftment as heir 
do his brother, and continued to poſſeſs till the year 1746, 
# when he alſo died without iſſue; ſo that here was connected 
XX £Leilins proceeding upon retours ſtanding together, cloathed 
= with poſſeſſion for near 60 years; 


13 . . . . 
. James Carbarns in 1743, executed a diſpoſition of ſaid 
lands in favours of William Smith his heir of line; and 


William Smith was thereupon alſo infeft. 
1 9 By the death of this James Carbarns without iſſue, the 
line of ſucceſhon, which hitherto had been the fame under 
both deeds, came to divide; and the ſucceihon opened, under 
the ſettlement 1671, to Anne Skirving as heir to her mother 
Anne Johnſton, and as ſuch heir-{ubſtirute by the deed 
1671. She made up her titles accordingly by ſervice as heir 
W of proviſion under that deed; and having made over her 
right to her ſon William Gray, he brought a proceſs of re- 
| duction and declarator. againſt William Smith the heir of 
line and diſponee of James Carbarns. 
8% One of the capital defences pleaded for Smith, was the 
XX poſitive preſcription founded upon the ſecond branch of the 
= ſtatute 1617, in reſpect that by the title-deeds, as above ſtated, 
it appeared that thoſe lands had been poſſeſſed in fee- ſimple 
from the 1692 downwards, upon infeftments proceeding up- 
on retours of ſpecial ſervices, connected and ſtanding. to- 
gether, which 1s all that the law required in caſe of heirs. 

It was on the other hand contended for William Gray, 
and which 1s one of the points now ſpecially pleaded for the 
reſpondents, That there were not termi: habiles for preſcrip- 
tion; that while both titles united in the ſame perſon, the 
one could not preſcribe againſt the other; that both titles were 
equally good; that the poſſeſſion was equally aſcribable to 
both; that while matters continued in that ſtate, the heir 
of proviſion was non valens agere ; and therefore, that pon 
\D the 
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the failure of the nearer heirs, in whom both titles united, 
he could not be cut out from his right of ſucceſſion as heir 
of proviſion. 

The judgment your Lordſhips pronounced in that caſe, 
was in theſe words: © Repel the point of preſcription, in 
reſpect that Thomas and James Carbarns who potlelied 
WF los as heirs of line, had alſo right to the diſpoſition 
or tailzie made by old James Carbarns, the ſubſtitution in 
that deed being to them, and they underſtood to have poj- 
** ſeſjed by virtue of all titles in their perſon, and there being 
* 70 referiftion, limitation, or prohubitory clauſe in the deed pur- 
* /ued on.” A judgment in point, that while the two titles 
veſted in one and the ſame perſon, and the one not more 
beneficial than the other, or any better right from thence ac- 
cruing, no poſſeiſion had thereon could be available to cut 
down by preſcription the right of the heir of proviſion, 
which only took place upon the ſeparation of the two lines; 
as indeed it would be very extraordinary, that a right ſhould 
be loſt by preſcription before it accrued, or that one ſhould 
forfeit his right for not doing what he had neither title nor 
intereſt to do. 

The like judgment was given 22d November 1687, So- 
mervil contra Ingliſton; and 26th November 1728, Fraſer 
contra Kenzie. ; 

This leads the reſpondents, in the laſt place, to inſiſt up- 
on the exception, which they are adviſed the law admits of, 
in bar of every preſcription, poſitive or negative, viz. Quo 
contra non valentem agere non currit præſcriptio. 

That the reſpondents had neither titles or intereſt to 
challenge the way and manner that George Muirhead 
made up his titles, is plain as any mathematical propoſi- 
tion. There muſt be a right to found an action of any 
kind. The reſpondents had a bare hope or expectancy 
of fucceſſion. This gave them no immediate right. And if 


they 
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they were not in condition to have | interrupted the pre- 
ſcription, they cannot conceive how it is poſſible it ſhould 
have run againſt them. George Muirhead had the whole 
rights ariſing from both titles in him, the one a proper 
title, the other an improper one. How to qualify a poſi- 
tive preſcription, in ſuch caſe, againſt perſons non valentes 
agere, where the right did not accrue to them till after 
George Muirhead's death, quite furpaſſes the reſpondents 
comprehenſion. | 5 1 

The petitioner maintains, that the exception of non va- 
lens agere, does not apply to the poſitive, but only to the 
negative preſcription, for which he refers to the caſe of 
Achluncart, obſerved by Lord Fountainhall, 3ſt December 
1695. 

588 looking into the caſe, it appears, that it has little 
or no connection with the preſent. The debate is very im- 
perfectly ſtated, and the learned collector obſerves, that the 
judgment which found a tailzie or ſettlement of lands could 
not be cut off by the negative preſcription 1n that particu- 
lar caſe, was carried by a very narrow majority ; ſo that 
no great ſtreſs can be laid upon it. 

No reaſon can be aſſigned, why that exception ought 
not to protect in the one preſcription as well as the other. 
Minority applies equally to both; the ratio legis is the 
ſame in both ; and to forfeit a perſon of a right for ſome 
neglect before he had it, is certainly moſt abſurd. And 
in confirmation of this, the reſpondents beg liberty to re- 
fer to the caſe of D. of Lauderdale contra E. Tweedale, 
25th January 1678, where the caſe is very fully ſtated and 
argued. | 

The deciſions in the caſe of Mackerſton, &c. do not in 
the leaſt impeach this propoſition. Heirs of entail, to the 
remoteſt generation, ſo ſoon as they exiſt, have a jus cre- 
diti veſted in them, which intitles them to maintain every 
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action neceſſary for preſervation of the right. They may 
purſue for regiſtration: They may oblige him to make uy 
his titles upon the footing of the entail, and to purge the 
eſtate, if he has charged it with debts. But none of thoſe, 
nor indeed any other action in law known to them, was 
competent at their inſtance, againſt Mr George Muirhead; 
and how they could have interrupted the preſcription, 
otherwiſe than by an action, which required an antece- 
dent right and title, 1s not extremely obvious. 


In reſpect whereof, &c. 
ALEX. LOCKHART. 


